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HOUSE BI LL 2719

St ate of WAshi ngt on 60t h Legi sl ature 2008 Regul ar Sessi on
By Representatives Priest, Hurst, Loom s, and VanDeWge

Read first time 01/16/08. Referred to Conmttee on Public Safety &
Emer gency Preparedness.

AN ACT Relating to ensuring that offenders receive accurate
sent ences; anendi ng RCW 9. 94A. 441, 9.94A 500, and 9. 94A 530; reenacting
and anendi ng RCW 9. 94A. 525; and creating new sections.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. It is the legislature's intent to ensure
that offenders receive accurate sentences that are based on their
actual, conplete crimnal history. Accurate sentences further the
sentencing reformact's goals of:

(1) Ensuring that the punishnent for a crimnal offense is
proportionate to the seriousness of the offense and the offender’'s
crimnal history;

(2) Ensuring punishnment that is just; and

(3) Ensuring that sentences are commensurate with the puni shment
i nposed on others for commtting simlar offenses.

G ven the decisions in In re Cadwallader, 155 Wh.2d 867 (2005);
State v. Lopez, 147 Wh.2d 515 (2002); State v. Ford, 137 Wh.2d 472
(1999); and State v. MCorkle, 137 Wh.2d 490 (1999), the legislature
finds it is necessary to anmend the provisions in RCW 9.94A 441,
9. 94A. 500, 9.94A. 525, 9.94A 530, and 9.94A.585 in order to ensure that
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sentences inposed accurately reflect the offender's actual, conplete
crimnal history, whether inposed at sentencing or upon resentencing.
These anendnents are consistent with the United States suprene court
holding in Mnge v. California, 524 US. 721 (1998), that double
jeopardy is not inplicated at resentencing following an appeal or
collateral attack

Sec. 2. RCWO9.94A 441 and 1981 ¢ 137 s 10 are each anended to read
as follows:

The prosecuting attorney and the defendant shall each provide the
court with their understanding of what the defendant's crimnal history
is prior to a plea of guilty pursuant to a plea agreenent. I f the
defendant fails to affirmatively set forth his or her understandi ng of
his or her crimnal history, he or she shall be deened to have adm tted
that the prosecuting attorney's statenment of his or her crimnal
history is correct. All disputed issues as to crimnal history shal
be decided at the sentencing hearing.

Sec. 3. RCW 9.94A. 500 and 2006 c 339 s 303 are each anended to
read as foll ows:

(1) Before inposing a sentence upon a defendant, the court shal
conduct a sentencing hearing. The sentencing hearing shall be held
within forty court days follow ng conviction. Upon the notion of
either party for good cause shown, or on its own notion, the court may
extend the tinme period for conducting the sentencing hearing.

Except in cases where the defendant shall be sentenced to a term of
total confinenent for life without the possibility of rel ease or, when
aut hori zed by RCW 10.95.030 for the crime of aggravated nurder in the
first degree, sentenced to death, the court may order the departnent to
conplete a risk assessnent report. |If available before sentencing, the
report shall be provided to the court.

Unl ess specifically waived by the court, the court shall order the
departnent to conplete a chem cal dependency screening report before
i nposing a sentence upon a defendant who has been convicted of a
violation of the uniformcontroll ed substances act under chapter 69.50
RCW a crimnal solicitation to conmt such a violation under chapter
9A. 28 RCW or any felony where the court finds that the offender has a
chem cal dependency that has contributed to his or her offense. I n
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addition, the court shall, at the tine of plea or conviction, order the
departnent to conplete a presentence report before inposing a sentence
upon a defendant who has been convicted of a felony sexual offense.

The departnment of corrections shall give priority to presentence
i nvestigations for sexual offenders. |If the court determ nes that the
defendant may be a nentally ill person as defined in RCW 71.24.025

al though the defendant has not established that at the tinme of the
crime he or she lacked the capacity to commt the crinme, was
i nconpetent to commt the crine, or was insane at the tine of the
crime, the court shall order the departnment to conplete a presentence
report before inposing a sentence.

The court shall consider the risk assessnment report and presentence
reports, if any, including any victim inpact statenent and crimna
hi story, and all ow argunents fromthe prosecutor, the defense counsel
the offender, the wvictim the survivor of the victim or a
representative of the victim or survivor, and an investigative |aw
enforcenent officer as to the sentence to be inposed.

A crimnal history sunmary relating to the defendant from the
prosecuting authority or froma state, federal, or foreign governnental
agency shall be prima facie evidence of the existence and validity of
the convictions listed therein. If the court is satisfied by a
preponderance of the evidence that the defendant has a crimnal
hi story, the court shall specify the convictions it has found to exist.
Al of this information shall be part of the record. Copi es of al
risk assessnment reports and presentence reports presented to the
sentencing court and all witten findings of facts and concl usi ons of
law as to sentencing entered by the court shall be sent to the
departnment by the clerk of the court at the conclusion of the
sentencing and shall acconpany the offender if the offender is
commtted to the custody of the departnent. Court clerks shall
provide, w thout charge, certified copies of docunents relating to
crimnal convictions requested by prosecuting attorneys.

(2) To prevent wongful disclosure of information related to nental
heal th services, as defined in RCW 71. 05. 445 and 71. 34. 345, a court may
take only those steps necessary during a sentencing hearing or any
hearing in which the departnent presents information related to nental
health services to the court. The steps may be taken on notion of the
def endant, the prosecuting attorney, or on the court's own notion. The
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court may seal the portion of the record relating to information
relating to nental health services, exclude the public fromthe hearing
during presentation or discussion of information relating to nenta
health services, or grant other relief to achieve the result intended
by this subsection, but nothing in this subsection shall be construed
to prevent the subsequent release of information related to nental
health services as authorized by RCW 71.05.445, 71.34.345, or
72.09.585. Any person who otherwise is permtted to attend any hearing
pursuant to chapter 7.69 or 7.69A RCW shall not be excluded from the
heari ng sol ely because the departnment intends to disclose or discloses
information related to nental health services.

Sec. 4. RCW9.94A 525 and 2007 c¢ 199 s 8 and 2007 ¢ 116 s 1 are
each reenacted and anmended to read as foll ows:

The offender score is neasured on the horizontal axis of the
sentencing grid. The offender score rules are as foll ows:

The of fender score is the sumof points accrued under this section
rounded down to the nearest whol e nunber.

(1) A prior conviction is a conviction which exists before the date
of sentencing for the offense for which the offender score is being
conput ed. Convictions entered or sentenced on the sane date as the
conviction for which the offender score is being conputed shall be
deened "ot her current offenses” within the neaning of RCW9. 94A. 589.

(2)(a) Cass A and sex prior felony convictions shall always be
included in the offender score.

(b) Class B prior felony convictions other than sex offenses shal
not be included in the offender score, if since the last date of
rel ease from confinenment (including full-time residential treatnent)
pursuant to a felony conviction, if any, or entry of judgnent and
sentence, the offender had spent ten consecutive years in the comunity
wi thout commtting any crine that subsequently results in a conviction

(c) Except as provided in (e) of this subsection, class C prior
felony convictions other than sex offenses shall not be included in the
of fender score if, since the last date of release from confinenent
(including full-tine residential treatnent) pursuant to a felony
conviction, if any, or entry of judgnent and sentence, the offender had
spent five consecutive years in the community w thout commtting any
crinme that subsequently results in a conviction.
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(d) Except as provided in (e) of this subsection, serious traffic
convictions shall not be included in the offender score if, since the
| ast date of release fromconfinenment (including full-tinme residential
treatnment) pursuant to a felony conviction, if any, or entry of
j udgnment and sentence, the offender spent five years in the comunity
wi thout commtting any crine that subsequently results in a conviction.

(e) If the present conviction is felony driving while under the
influence of intoxicating liquor or any drug (RCW 46.61.502(6)) or
felony physical control of a vehicle while under the influence of
i ntoxicating liquor or any drug (RCW46.61.504(6)), prior convictions
of felony driving while under the influence of intoxicating |iquor or
any drug, felony physical control of a vehicle while under the
influence of intoxicating liquor or any drug, and serious traffic
of fenses shall be included in the offender score if: (i) The prior
convictions were commtted wthin five years since the |ast date of
rel ease fromconfinenment (including full-tinme residential treatnent) or
entry of judgnent and sentence; or (ii) the prior convictions would be
considered "prior offenses within ten years" as defined in RCW
46. 61. 5055.

(f) This subsection applies to both adult and juvenile prior
convi cti ons.

(3) Qut-of-state convictions for offenses shall be classified
according to the conparable offense definitions and sentences provi ded
by Washington | aw. Federal <convictions for offenses shall be
classified according to the conparable offense definitions and
sentences provided by Wshington |aw If there is no clearly
conpar abl e of fense under WAshington |aw or the offense is one that is
usual ly considered subject to exclusive federal jurisdiction, the
of fense shall be scored as a class C felony equivalent if it was a
felony under the relevant federal statute.

(4) Score prior convictions for felony anticipatory offenses
(attenpts, crimnal solicitations, and crimnal conspiracies) the sane
as if they were convictions for conpl eted of fenses.

(5)(a) In the case of nmultiple prior convictions, for the purpose
of conmputing the offender score, count all convictions separately,
except:

(i) Prior offenses which were found, under RCW9.94A 589(1)(a), to
enconpass the sanme crimnal conduct, shall be counted as one offense,
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the offense that vyields the highest offender score. The current
sentencing court shall determne with respect to other prior adult
of fenses for which sentences were served concurrently or prior juvenile
of fenses for which sentences were served consecutively, whether those
of fenses shall be counted as one offense or as separate offenses using
the "same crimnal conduct"” analysis found in RCW9. 94A. 589(1)(a), and
if the court finds that they shall be counted as one offense, then the
offense that yields the highest offender score shall be used. The
current sentencing court may presune that such other prior offenses
were not the sanme crimnal conduct from sentences inposed on separate
dates, or in separate counties or jurisdictions, or in separate
conplaints, indictnments, or informations;

(ti) In the case of multiple prior convictions for offenses
commtted before July 1, 1986, for the purpose of conputing the
of fender score, count all adult convictions served concurrently as one
of fense, and count all juvenile convictions entered on the sane date as

one of fense. Use the conviction for the offense that yields the
hi ghest of fender score.
(b) As wused in this subsection (5), "served concurrently” neans

that: (i) The latter sentence was inposed wth specific reference to
the former; (ii) the concurrent relationship of the sentences was
judicially inposed; and (iii) the concurrent timng of the sentences
was not the result of a probation or parole revocation on the fornmer
of f ense.

(6) If the present conviction is one of the anticipatory offenses
of crimnal attenpt, solicitation, or conspiracy, count each prior
conviction as if the present conviction were for a conpl eted offense.
When these convictions are used as crimnal history, score them the
sane as a conpleted crine.

(7) If the present conviction is for a nonviolent offense and not
covered by subsection (11), (12), or (13) of this section, count one
point for each adult prior felony conviction and one point for each
juvenile prior violent felony conviction and 1/2 point for each
juvenile prior nonviolent felony conviction.

(8) If the present conviction is for a violent offense and not
covered in subsection (9), (10), (11), (12), or (13) of this section,
count two points for each prior adult and juvenile violent felony
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conviction, one point for each prior adult nonviolent felony
conviction, and 1/2 point for each prior juvenile nonviolent felony
convi cti on.

(9) If the present conviction is for a serious violent offense
count three points for prior adult and juvenile convictions for crines
in this category, two points for each prior adult and juvenile violent
conviction (not already counted), one point for each prior adult
nonvi ol ent felony conviction, and 1/2 point for each prior juvenile
nonvi ol ent fel ony conviction.

(10) If the present conviction is for Burglary 1, count prior
convictions as in subsection (8) of this section; however count two
points for each prior adult Burglary 2 or residential burglary
conviction, and one point for each prior juvenile Burglary 2 or
residential burglary conviction.

(11) If the present conviction is for a felony traffic offense
count two points for each adult or juvenile prior conviction for
Vehi cul ar Hom ci de or Vehicular Assault; for each felony offense count
one point for each adult and 1/2 point for each juvenile prior
conviction; for each serious traffic offense, other than those used for
an enhancenent pursuant to RCW 46.61.520(2), count one point for each
adult and 1/2 point for each juvenile prior conviction; count one point
for each adult and 1/2 point for each juvenile prior conviction for
operation of a vessel while under the influence of intoxicating |Iiquor
or any drug.

(12) If the present conviction is for homcide by watercraft or
assault by watercraft count two points for each adult or juvenile prior
conviction for homcide by watercraft or assault by watercraft; for
each felony offense count one point for each adult and 1/2 point for
each juvenile prior conviction; count one point for each adult and 1/2
point for each juvenile prior conviction for driving under the
i nfluence of intoxicating |iquor or any drug, actual physical control
of a notor vehicle while under the influence of intoxicating |iquor or
any drug, or operation of a vessel while under the influence of
i ntoxicating liquor or any drug.

(13) | f the present conviction is for manuf acture  of
met hanphet am ne count three points for each adult prior manufacture of
nmet hanphet am ne convi ction and two points for each juvenile manufacture
of met hanphet am ne of f ense. |f the present conviction is for a drug
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offense and the offender has a crimnal history that includes a sex
of fense or serious violent offense, count three points for each adult
prior felony drug offense conviction and two points for each juvenile
drug offense. All other adult and juvenile felonies are scored as in
subsection (8) of this section if the current drug offense is violent,
or as in subsection (7) of this section if the current drug offense is
nonvi ol ent.

(14) If the present conviction is for Escape from Community
Cust ody, RCW 72.09.310, count only prior escape convictions in the
of fender score. Count adult prior escape convictions as one point and
juvenile prior escape convictions as 1/2 point.

(15) If the present conviction is for Escape 1, RCWO9A 76.110, or
Escape 2, RCWO9A. 76. 120, count adult prior convictions as one point and
juvenile prior convictions as 1/2 point.

(16) If the present conviction is for Burglary 2 or residential
burglary, count priors as in subsection (7) of this section; however,
count two points for each adult and juvenile prior Burglary 1
conviction, two points for each adult prior Burglary 2 or residential
burgl ary conviction, and one point for each juvenile prior Burglary 2
or residential burglary conviction.

(17) 1If the present conviction is for a sex offense, count priors
as in subsections (7) through (11) and (13) through (16) of this
section; however count three points for each adult and juvenile prior
sex of fense conviction.

(18) If the present conviction is for failure to register as a sex
of fender under RCW 9A. 44, 130((¥5»)) (11), count priors as in
subsections (7) through (11) and (13) through (16) of this section
however count three points for each adult and juvenile prior sex
of fense conviction, excluding prior convictions for failure to register
as a sex offender under RCW9A. 44.130((26))) (11), which shall count
as one point.

(19) If the present conviction is for an offense commtted while
t he of fender was under community placenent, add one point.

(20) If the present conviction is for Theft of a Mtor Vehicle
Possession of a Stolen Vehicle, Taking a Mdtor Vehicle Wthout
Perm ssion 1, or Taking a Mdtor Vehicle Wthout Perm ssion 2, count
priors as in subsections (7) through (18) of this section; however
count one point for prior convictions of Vehicle Prowing 2, and three
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points for each adult and juvenile prior Theft 1 (of a notor vehicle),
Theft 2 (of a nmotor vehicle), Possession of Stolen Property 1 (of a
not or vehicle), Possession of Stolen Property 2 (of a notor vehicle),
Theft of a Mdtor Vehicle, Possession of a Stolen Vehicle, Taking a
Mot or Vehicle Wthout Perm ssion 1, or Taking a Mdtor Vehicle Wthout
Permi ssion 2 conviction.

(21) The fact that a prior conviction was not included in an
of fender's of fender score or crimnal history at a previous sentencing
shal | have no bearing on whether it is included in the crimnal history
or offender score for the current offense. ((Aeecordinghys)) Prior
convictions that were not counted in the offender score or included in
crimnal history under repeal ed or previous versions of the sentencing
reformact shall be included in crimnal history and shall count in the
of fender score if the current version of the sentencing reform act
requires including or counting those convictions. Prior convictions
that were not included in crimnal history or in the offender score
shall be included upon any resentencing to ensure inposition of an
accurate sentence.

Sec. 5. RCW9.94A. 530 and 2005 c 68 s 2 are each anended to read
as follows:

(1) The intersection of the colum defined by the offender score
and the row defined by the offense seriousness score determ nes the
standard sentence range (see RCW 9.94A 510, (Table 1) and RCW
9.94A. 517, (Table 3)). The additional tine for deadly weapon findings
or for other adjustnents as specified in RCW9.94A 533 shall be added
to the entire standard sentence range. The court may inpose any
sentence within the range that it deens appropriate. Al standard
sentence ranges are expressed in terns of total confinenent.

(2) I'n determning any sentence other than a sentence above the
standard range, the trial court may rely on no nore information than is
admtted by the plea agreenent, or admtted, acknow edged, or proved in
a trial or at the tinme of sentencing, or proven pursuant to RCW
9. 94A.537. Acknow edgnent i ncludes not objecting to information stated
in the presentence reports and not objecting to crimnal history
presented at the tine of sentencing. Where the defendant disputes
material facts, the court nmust either not consider the fact or grant an
evidentiary hearing on the point. The facts shall be deened proved at
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the hearing by a preponderance of the evidence, except as otherw se
specified in RCW 9. 94A 537. Onh remand for resentencing follow ng
appeal or collateral attack, the parties shall have the opportunity to
present and the court to consider all relevant evidence regarding
crimnal history, including crimnal history not previously presented.
(3) In determ ning any sentence above the standard sentence range,
the court shall follow the procedures set forth in RCW 9. 94A 537.
Facts that establish the elenents of a nore serious crine or additional
crinmes may not be used to go outside the standard sentence range except
upon stipulation or when specifically provided for in RCW

9.94A.535(((2)) (3) (d), (e), (g), and (h).

NEW SECTION. Sec. 6. Sections 3 and 4 of this act apply to all
sentencings and resentencings comenced before, on, or after the
effective date of this section.

~-- END ---
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